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572 WINTER vs. INSURANCE COMPANT. 

In the Supreme Court of Pennsylvania, May, 1858. 

WINTER ET AL. VS. DELAWARE INSURANCE COMPANY. 1 

Where a ship sailed from Baltimore bound for Portland, Oregon, and was compelled 
to put into Rio to refit, and after being refitted, sailed for San Francisco, but 
■was again compelled to return to Rio, a bottomry bond executed at Rio, having 
been made payable at San Francisco : Held, no abandonment of the voyage to 
Portland, San Francisco being on the route to the place of final destination. 

Charles Ingersoll, far plaintiffs. 

George M. Wharton and J. Hill Martin, for defendants. 

An action in covenant on a marine policy of insurance, in the 
matter of the Schooner Orb. 

Insurance on vessel, $2,500 ; valued at $5,500. 
Insurance on cargo, $5,000 ; valued at $17,000. 

Plaintiff's Claim. 

First Disaster — Particular average on vessel, - - $1,030 77 
General average on vessel, - - 19 05 

General average on cargo, - - 102 96 

$1,152 78 

Second Disaster — Salvage loss, vessel, ... $1,61609 

Salvage loss, cargo, ... 3,617 39 

$5,233 48 



$6,386 26 

This was an action on a policy of insurance issued by the Dela- 
ware Mutual Safety Insurance Co., May 7, 1851, to Winter, Lati- 
mer & Co., of Baltimore, insuring for. them the Schooner Orb, in 
$2,500, valued at $5,500, and on cargo $5,000, valued at $17,000, 
on a voyage from Baltimore to Portland, Oregon. 

The vessel sailed May 1, 1851, on her destined voyage, and having 
encountered heavy seas and tempestuous weather, and becoming 
leaky, put into Rio, July 8, 1851, where the master, as agent of 
the owners, placed the vessel and cargo in the hands of Maxwell, 
Wright & Co., merchants of that city, and made the usual protest. 
July 10, a survey was held on the vessel and repairs ordered, after 

1 Reported by J. Hill Martin, Esq. — Eds. Am. L. Reg. 
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which a second survey was held, and a report made in favor of the 
repairs ; and afterwards a third survey, approving of the repairs, 
and reporting the vessel in a seaworthy condition, fit to continue 
the voyage. As the master had no means to pay for the repairs at 
Rio, Maxwell, Wright & Co. made the necessary advances upon a 
hottomry bond on the vessel and cargo for $3,272 14, at 56 per 
cent, maritime interest, to be paid when the vessel should arrive at 
the Port of San Francisco, and be safely moored for forty-eight 
hours, when it became due, and payment could be enforced. This 
being the only way in which the master could make the necessary 
repairs to his vessel, and the only terms on which he could raise 
the money, that is, on a bond on vessel and cargo, 'payable at San 
Francisco. The vessel sailed on the 1st August, 1851, and on the 
11th of September, when off Cape Horn, she encountered tempes. 
tuous weather, and a series of heavy storms, it being then mid- 
winter in those latitudes, which damaged the vessel so greatly, that 
on consultation, the master concluded to make a port on the Atlan- 
tic coast, and after much difficulty, and obtaining assistance from 
the Whaler Eugenia, he was enabled to reach again the Port of 
Rio, 15th October, 1851, in a very bad condition; and again con 
signed his vessel and cargo to Maxwell, Wright & Co. The master 
made protest and called a survey on vessel and cargo ; second sur- 
vey recommended a sale of the schooner. A survey being held on 
the cargo, it was recommended to be sold for the benefit of all con- 
cerned, " being generally so badly damaged as to render it unfit 
for reshipment, and could not be forwarded to its port of destina- 
tion." 

The case was tried at Nisi Prius in December, 1857, before Mr. 
Justice Thompson and a jury. 

On the trial, the defendants admitted that they were liable for 
their proportion of the partial loss on vessel, and general average 
on vessel and cargo, arising from the first disaster, and requested 
the judge to charge, among other points : 

That if the jury believe the Orb sailed from Rio de Janeiro, 
under a bottomry bond, such as that given in evidence, the defend- 
ants are not liable for any loss accruing after such sailing. 
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The judge so charged, and the jury rendered a Yerdict for the 
plaintiffs for $1,505 13. 

The opinion of the court was delivered by 

Lowrie, C. J. — The jury must have understood, from the charge, 
that the- fact of sailing from Rio Janeiro for San Francisco, under 
the terms of the bottomry bond, was a change of voyage, even 
though the intention was to keep on from San Francisco to Port- 
land ; but intention relative to destination is an essential element 
of a voyage, and part of its definition. The bottomry bond was 
very convincing evidence of the intention to go to San Francisco ; 
but it was not conclusive evidence of final destination ; even a clear- 
ance to that port would not have been. Assuming then, that the 
jury would have found the continued intention to go on to Port- 
land, we cannot say that the original voyage was in fact abandoned, 
even though we should feel obliged to declare that, as matter of 
law, it was so far changed as to discharge the insurers. And this 
we cannot do without first deciding that the circumstances of the 
voyage do not furnish an adequate excuse for the vessel's setting 
out from Rio Janeiro to go by way of San Francisco. 

In judging of the adequacy of the excuse, the case admits of a 
division of the question, according to the value of the property in- 
sured, the ship and the cargo separately. It was certainly the 
duty of the master, under the circumstances, to provide for the 
transportation of the merchandise to its destination, by the best 
means in his power ; and so carried it would still be under the pro- 
tection of the insurance. If he could not send it by the direct 
route, he would be justified in sending it by another, or in taking 
it by another in his own vessel, if he could not get her repaired so 
as to go directly. So far, then, as relates to the merchandise, the 
accident, and the necessary terms of repairing it, justified the 
change of route by San Francisco. 

But it does not seem so clear to us, relative to the ship, for if 
she was once safe from the perils insured against, and yet not fit, 
and could not be fitted to resume the voyage from the port of 
safety, she was excused from it. To get repaired then, so as to go 
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by another route, in order to carry on the goods, would therefore 
seem to place her in the condition of a substitute ship. But we 
need and do not decide this, for there is another principle which 
retains both ship and cargo under the contract of insurance. 

We think that the jury might have found that there had been no 
change of the ultimate destination ; and then it would follow very 
clearly that the risk continued until the route was actually departed 
from ; and most likely it would continue even after a determined 
change of destination. If a risk never commences, the insured is 
entitled to a return of premium, as being paid without considera- 
tion. But because of the entry of the contract the court have an 
apportioned return of it on account of a part of the voyage hav- 
ing been abandoned. 

When, therefore, the risk has attached for a given voyage, there 
is no principle of justice that requires it to be detached until there 
is a change of the hazard. A mere intention or determination to 
change the route at a given point does no wrong to the insurer. 
He is paid for the whole voyage, and is saved from wrong, if held 
liable, only so far as the true route is kept, and discharged when it 
is departed from. A knowledge of the destination is necessary for 
the definition and interpretation of the contract. Knowing it, we 
can mark the route that must be taken under the contract. But it 
is not essential to offer to perform the whole voyage, the less of it 
the better for the insurer. An insurance to Havre via Southamp- 
ton, is not avoided if once attached by the master's determination, 
at or after starting, to go no further than Southampton. 

Assuming then, that the intention to go to Portland was kept up, 
this was only an intended deviation, and the bottomry bond has no 
influence on the case, except so far as it makes the proof clear of 
an intention to deviate. It no more constitutes an abandonment of 
the voyage, than taking in a cargo for San Francisco would have 
done. If there was no actual deviation, no condition of the con- 
tract was broken. 

Judgment reversed, and a new trial awarded. 



